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AN ACT relating to worker's compensation. ~),

Be it ell acted by ti,e Gelleral Assembly of ti,e Con,mol,wealtl, of Kentucky:

1 Section 1. KRS 342.315 is amended to read as follows:

2 (1) The commissioner shall contract with the University of Kentucky and the
3 University of Louisville medical schools to evaluate workers who have had injuries .

, P'

4 or become affected by occupational diseases covered by this chapter. Referral for .

5 evaluation may be made to one (1) of the medical schools whenever a medical

6 question is at issue. ..

7 (2) The physicians and institutions performing evaluations pur.suant to this section shall

8 render reports encompassing their findings and opinions in the form prescribed by

9 the commissioner. Exce t as otherwise rovided in Sectio the

10 clinical findings and opinions of the designated evaluator shall be afforded

11 presumptive weight by administrative law judges and the burden to overcome such, '.

12 findings and opinions shall fall on the opponent of that eviden~e. When :' )

13 administrative law judges reject th,e clinical findings and opinions of the designated

14 evaluator, they shall specifically state in the order the reasons for rejecting that

15 evidence.

16 (3) The commissioner or an administrative law judge may, upon the application of any

17 party or upon his own motion, direct appointment by the commissioner, pursuant to

18 subsection (1) of this section, ofa medical evaluator to make any necessary medical

19 examination of the employee. Such medical evaluator shall file with the .

20 commissioner within fifteen (15) days after such' examination a written report. 'The .
.J

21 medical evaluator appointed may charge a reasonable fee not exceeding fees .

22 established by the commissioner for those services.
,.

23 (4) Within thirty (30) days of the receipt of a st~tement for the evaluation, the employer, 1;1

24 or carrier shall pay the cost of the examination. Upon notice from the commissioner
.)25 that an evaluation has been scheduled, the insurance carrier shall forward within "
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I seven (7) days to the employee the expenses of travel necessary to attend'the

2 evaluation at a rate equal to that paid to state employees for travel. by private

3 automobile while conducting state business.

4 (5) Upon claims in which it is finally determined that the injured worker was not the

5 employee at the time of injury of an employer covered by this chapter, the special

6 fund shall reimburse the carrier for any evaluation performed pursuant to this

7 section for which the carrier has been erroneously compelled to make payment.

8 (6) Not less often than annually the designee of the secretary of the Cabinet for Health

9 Services shall assess the performance of the medical schools and render findings as

10 to whether evaluations conducted under this section are being rendered in a timely

11 manner, whether examinations are conducted in accordance with medic~lly

12 recognized techniques, whether impairmeIit ratings are in conformity with standards

13 prescribed by the latest edition available of the "Guides to the Evaluation of

14 Permanent Impairment" published by the American Medical Association, and

IS whether coal workers' pneumoconiosis examinations are conducted in accordance

16 with the standards prescribed in this chapter.

17 (7) The General Assembly finds that good public policy mandates the realization of the

18 pCltential advantages, both economic and effectual, of the use of telemedicine and

19 telehealth. The commissioner may, to the extent that he finds it feasible and

20 appropriate, require the use of telemedicine and telehealth practices, as authorized

21 under KRS 11.550, in the independent medical evaluation process required by this

22 chapter.

23 Section 2. KRS 342.316 is amended to read as follows:

24 (1) (a) The employer liable for compensation for occupational disease shall be the

25 employer in whose employment the employee was last exposed to the hazard'

26 of the occupational disease. During any period in which this section is

27 applicable to a coal mine, an operator who acquired it or substantially all of its
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1 assets from a person who was its operator on and after January 1, 1973, shall
2 be liable for, and secure the payment of, the benefits which would have been .

.
3 payable by the prior operator under this section with respect to miners

4 previously employed in the mine if it had not been acquired by such later
5 operator. At the same time, however, this subsection does not relieve the prior .

.j

6 operator of any liability under this section. AISco, it does riot affect whatever .t

7 rights the later operator might have against the prior operator; and

8 (b) The time of the beginning of compensation payments shall be the date of the

9 employee's last injurious exposure to the cause of the disease, or the date of

10 actual disability, whichever is later.

11 (2) The procedure with respect to the giving of notice and determination of claims in

12 occupational disease cases and the compensation and medical benefits payable for

13 disability or death due to the disease shall be the same as in cases of accidental:" ,

14 injury or death under the general provisions of this chapter, except that, notice of .)

15 claim shall be given to the employer as soon as practicable after the employee first

16 experiences a distinct manifestation of an occupational disease in the form of !
i

17 symptoms reasonably sufficient to apprise him that he has contracted the disease, or. !

18 a diagnosis of the disease is first communicated to him, whichever shall first occur.

19 (3) The procedure for filing occupational disease claims shall be as follows:

20 (a) The application for resolution of claim shall set forth the complete work

21 history of the employee with a concise description of injurious exposure to a

22 specific occupational disease, together with the name and addresses of the

23 employer or employers with the approximate dates of employment. The

24 application shall also include at least one (1) written medical report supporting

25 his claim. This medical report shall be made on the basis of clinical or X-ray

26 examination performed in accordance with accepted medical standards and
\27 shall contain fuli and complete statements of all examinations performed and '
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1 the results thereof. The report shall be made by a duly-licensed physician. The

2 .commissioner shall promulgate administrative regulations which prescribe the

3 format of the medical report required by this section and the maruler in which

4 the report shall be completed.

5 1. For coal.related occupational pneumoconiosis claims, each clinical

.6 examination shall include a chest X-ray interoretation bv a National

7 Institute 0 ational Sa e and Health d "B"

8 reader. The chest X-ra u on which the re ort is made shall be lied

9 with the aoolication f e*~~iHatieH ~ as well as spirometric tests when

10 pulmonary dysfunction is alleged.

11 2. For other compensable occupational pneumoconiosis claims, each

12 clmical examination shall include a chest X-ray examination and

13 appropriate pulmonary function tests.

14 (b) To be admissible, medical evidence offered in any proceeding under this.

15 chapter for determining a claim for occupational pneumoconiosis resulting

16 from exposure to coal dust shall comply with accepted medical standards as

17 follows:

18 1. Chest X-rays shall be of acceptable quality with respect to exposure and

19 development and shall be indelibly labeled with the date of the X-ray

20 and the name and Social Security number of the claimant. Physicians'

21 reports of X-ray interpretations shall: identify the claimant by name and

22 i Social Security number; include the date of the X-ray and the date of the

23 report; classify the X-ray interpretation using the latest ILO

24 Classification and be accompanied by a completed copy of the latest ILO

25 Classification report. Onl inter retatil!ns b National Institute 0

26 Occu and Health d "B" readers shall

27 be admissible.
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1 2. Spirometric testing shall be conduGted in accordance with the standards

2 recommended in the latest edition available of. the "Guides to the

3 Evaluation of Permanent Impairment" published by the American

4 Medical Association and the 1978 A TS epidemiology standardization

5 project with the exception that the predicted normal'values for lung

6 function. shall not be adjusted based upon the race of the subject. The .

7 FVC or the FEV1 values shall represent the largest of such values

8 obtained from three (3) acceptable forced expiratory volume maneuvers

9 as corrected to BTPS (body temperature, ambient pressure and saturated

10 with water vapor at these conditions) and the variance between the two

11 (2) largest acceptable FVC values shall be either less than five percent

12 (5%) of the largest FVC value or less than one hundred (100) milliliters,

13 whichever is greater. The variance between the two (2) largest

14 acceptable FEV1 values shall be either less than five percent (5%), Of.the )

15 largest FEV1 value or less than one hundred (100) milliliters, whichever

16 is greater. Reports of spirometric testing shall include a description by

17 the physician of the procedures utilized in conducting such spirometric

18 testing and a copy of the spirometric chart and tracings from which.

19 spirometric values submitted as evidence were taken.

20 3. The commissioner shall promulgate administrative regulations pursuant

21 to KRS Chapter 13A as necessary to effectuate the purposes of this

22 section. The commissioner shall periodically review the applicability of

23 the spirometric test values contained in the late;st edition available of the

24 "Guides to the Evaluation of Permanent Impairment" published by the

25 American Medical Asso~iation and may by administrative regulation

26 substitute other spirometric test values which are found to be more
..I

27 closely representative of the normal pulmonary function of the coal
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mining population.

2 4. The procedure for determination of occupational disease claims shall be

3 as follows:

4 a. Immediately upon receipt of an application for resolution of claim,

5 the commissioner shall notify the responsible employer and all

6 other interested parties. and shall furnish them with a full and

7 complete copy of the application.

8 b. The commissioner shall assign the claim to an administrative law

9 .judge an exce t or coal workers' neumoconiosis claims shall

10 promptly refer the employee to such physician or medical facility

11 as the commissioner may select for examination. The report from

12 this examination shall be provided to all parties of record. The

13 employee shall not be referred by the commissioner for

14 examination within two (2) years following any prior referral for

15 examination for the same disease.

16 c. Exce t or coal workers' neumoconiosis claims within forty-

17 five (45) days following the notice of filing an application for

18 resolution of claim, the employer or carrier shall notify the

19 commissioner and all parties of record of its acceptance or denial

20 of the claim. A denial shall be in writing and shall state the

21 specific basis for the denial. In coal workers' pneumoconiosis

22 claims the em 10 er's notice 0 claim denial or acce tance sllall

23 be filed withUI tllirtv (30) davs of tI,e issuallce bv tI,e

24 commissioner of tI,e notice of the consensus readill1! unless the

25 consensus is that the miner has not developed coal workers'

26 pneumoconiosis cateJ!orv 110 or 1!reater. III tI,e event tI,e

27 consensus procedure is exllausted witllO.ut collsensu.s beUI1!
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1

2

3

4 not been reached.

5 d. Within a coal workers'.
6 pneumoconiosis claim to an administrative law iudee. the .

7 emplover shall cause the emplovee to be examined bv a ohvsician

8 0 er's choice and shall rovide to all other arties

9 and de with the commissioner the X-ra ..a "B"

10 reader. The examination 0 e shall include

11 s irometric testin ction is aU the

12 em 10 ee in the a or resolution 0 a claim. The

13 commissioner shall determine whether the X-rav interpretations

14 filed bv the parties are in consensus. )

15 e. 1 the readin s are not in consensus the commissioner shall

16 orward both rmation ide

17 where the X-ra was' obtained a"d the re

18 consecutivelv to three (3) "B" readers selected randomlv from a

19 list maintained b tl,e commissioner etation. Each

20 "B" reader shall select the I,iehest Qualitv film and reoort onlv

21 tl,e inter 1m. The commissio"er shall determine .

22 I "B" ,

23 readers selected randoml are in consensus. 1 consensus is

24 reached. the commissioner shall forward cooies of the reoort to

25 all parties as well as notice of the consensus readine which shali

26 be considered as evidence. If consensus is not reacl,ed. the

27 admi"istrative law iudee shall decide the claim on the evidence
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1 submitted.

2 "Consensus" is reached between two

3

4 Massive

5

6 both in the same maior cateI!orv and within one (J) minor

7 cateJ!orv (lLO cateI!orv twelve (J2) ooint scale) of each other.

8 &.~ The administrative law judge shall conduct such proceedings as

9 are necessary to resolve the claim and shall have authority to grant

10 or deny any relief, including interlocutory relief, to order additional

11 proof, to conduct a benefit review conference, or to take such C?ther

12 action as maybe appropriate to resolve the claim.

13 ~fe:-}Unless a voluntary settlement is reached by the parties, ~

14 oarties aJ!ree otherwise. the administrative law judge shall issue a

15 written determination within sixtv (60)feieetj' ~9Q)~ days following

16 a hearinJ!fassi,;;~-::'.eet ef the elaiffi~. The written determination

17 shall address all contested issues and shall be enforceable under

18 KRS 342.305.

19 5. The procedure for appeal from a determination of an administrative law

20 judge shall be as set forth in KRS 342.285f~4~.~+~~.

21 (4) (a) The right to compensation under this chapter resulting from an occupational

22 disease shall be forever barred unless a claim is filed with the commissioner

23 within three (3) years after the last injurious exposure to the occupational

24 hazard or after the employee first experiences a distinct manifestation of an

25 occupational disease in the form of symptoms reasonably sufficient to apprise

26 him that he has contracted the disease, whichever shall last occur; and if death

27 results from the occupational disease within that period, unless a claim
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1 therefor be filed with the commissioner within three (3) years after the death;

2 but that notice of claim shall be deemed waived in case of disability or death

3 where the employer, or his insurance carrier, voluntarily makes payment

4 therefor, or if the incurrence of the disease or the death of the employee and its

5 cause was known to the employer. However, the right to compensation for any

6 occupational disease shall be forever barred, unless a claim is filed with the ,

7 commissioner within five (5) years from the last injurious exposure to the

8 occupational hazard, except that, in cases of radiation disease or asbestos-

9 related disease, a claim must be filed within twenty (20) years from the last

10 injurious exposure to the occupational hazard.

11 (b) Income benefits for the disease of pneumoconiosis resulting from exposure to

12 coal dust or death therefrom shall not be payable unless the employee has

13 been exposed to the hazards of such pneumoconiosis in the Commonwealth of

14 Kentucky over a continuous period of not less than two (2) years, during the' }

15 ten (10) years immediately preceding the date of his last exposure to such

16 hazard, or for any five (5) of the fifteen (15) years immediately preceding the

17 date of such last exposure.

18 (5) The amount of compensation payable for disability due to occupational disease or

19 for death from the disease, and the time and manner of its payment, shall be as

20 provided for under the general provisions of the Workers' Compensation Act, but:

21 (a) In no event shall the payment exceed the amounts that were in effect at the .

22 time of the last injurious exposure;

23 (b) The time of the beginning of compensation payments shall be the date of the

24 emplQyee's last injurious exposure to the cause of the disease, or the date of .-

25 actual disability, whichever is later; and

26 (c) In case of death where the employee has been awarded compensation or made
!

27 timely claim .within the period provided for in this section, and an employee
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1 has suffer~d continuous disability to the date of his de'ath occurring at any

2 time within twenty (20) years from the date of disability, his dependents, if

3 any, shall be awarded compensation for his death as provided for under the

4 general provisions of the Workers' Compensation Act and in this section,

5 except as provided in KRS 342.750(6).

6 (6) ~f an autopsy has been performed, no testimony relative thereto shall be admitted

7 unless the employer or his representative has available findings and reports of the

8 pathologist or doctor who performed the autopsy examination.

9 (7) No compensation shall be payable for occupational disease if the employee at the

10 time of entering the employment of the employer by whom compensation would

11 otherwise be payable, falsely represented himself, in writing, as not having been

12 previously disabled, laid off, or compensated in damages or otherwise, because of

13 the occupational disease, or failed or omitted truthfully to state to the best of his

14 knowledge, in answer to written inquiry made by the employer, the place, duration,

15 and nature of previous employment, or, to the best of his knowledge, the previous

16 state of his health.

17 (8) No compensation for death from occupational disease shall be payable to any

18 person whose relationship to the deceased, which under the provisions of this

19 chapter would give right to compensation, arose subsequent to the beginning of the

20 first compensable disability, except only for after-born children of a marriage

21 existing at the beginning of such disability.

22 (9) Whenever any claimant misconceives his remedy and files an application for'

23 adjustment of claim under the general provisions of this chapter, and it is

24 subsequently discovered, at any time before the final disposition of the cause, that,

25 the claim for injury, disability, or death which was the basis for his application

26 should properly have been made tinder the provisions of this section, then the

27 application so filed may be amended in form or substance, or both, to assert a claim
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1 for injury, disability, or death under the provisions of this section, and it shall be

2 deemed to have been so filed as amended on, the date of the original filing thereof,

3 and compensation may be awarded that is warranted by the whole evidence

4 pursuant to the provisions of this chapter. When amendment of this type is

5 submitted, further or additional evidence may be heard when deemed necessary.

6 Nothing this section contains shall be construed to be or permit a waiver of any of .

7 the provisions of this chapter with reference to notice of time for filing of a claim,

8 but notice of filing a claim, if given or done, shall be deemed 'to be a notice of filing

9 of a claim under provisions of this chapter, if given or done within the time required

i 0 by this subsection.

11 (10) When an employee has an occupational disease that is covered by this chapter, the

12 employer in whose employment he was last injuriously exposed to the hazard of the

13 disease, and the employer's insurance carrier, if any, at the time of the exposure,

14 shall alone be liable therefor, without right to contribution from any prior employer )

15 or insurance carrier, except as otherwise provided in this chapter.

16 (11) (a) Income benefits for coal-related occupational pneumoconiosis shall be paid

17 fifty percent (50%) by the Kentucky coal workers' pneumoconiosis fund as

18 established in KRS 342.1242 and fifty percent (50%) by the employer in

19 whose employment the employee was last exposed to the hazard of that

20 occupational disease.

21 (b) Compensation for all other occupational disease shall be paid by the employer

22 in whose employment the employee was last exposed to the hazards of the

23 occupational disease.

24 (12) A concluded claim for benefits by reason of contraction of coal workers'

25 pneumoconiosis in the severance or processing of coal shall bar any subsequent

26 claim for benefits by reason of contraction of coal workers' pneumoconiosis, unless

27 there has occurred in the interim between the conclusion of'the first claim and the
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1 filing of the second claim at least two (2) years of employment wherein the

2 employee was continuously exposed to the hazards o:f the disease in the -

3 Commonwealth.

4

5 shall aoolv to all claims which have not been assi2ned to an administrative law

6 'ud e rior to the e ective date 0 this Act. The consensus classi lcation shall be

7 resumed to be the correct classi e's condition unless

8 overcome b clear and convincin evidence. I an administrative law ds

9 that the orrectness 0 the consensus readin

10 the reasons shall be soeciallv stated in the administrative law iud2e's order.

11 Section 3. KRS 342.732 is amended to read as follows:

12 (1) Notwithstanding any other provision of this chapter, income benefits and retraining

13 incentive benefits for occupational pneumoconiosis resulting from exposure to coal

14 .dust in the severance or processing of coal shall be paid as follows:

15 (a) b If an employee has a radiographic classification of category ~ III or

16 1/2E, easee en the latest IbG ~-:tefRatienal Glassitieatien ef

17

18

19 in sHeseetien (3~ efY~~8 34~.3Ie, aRe fes~ifate~' im~aifffient fesHlting

20

21

22

23

24 Pefffi~~ent ~-::~aifffient" ef the .A~-::eriean ~.4eeieal !~sseeiatien~, ~

25 workers' neumoconiosis and s irometric test values 0 ercent

26 (80%) or more, the employee shall be awarded a one (1) time only

27 retraining incentive benefit which shall be an amount equal to sixty-six
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1 and two-thirds percent (66-2/3%) of the employee's average weekly )

2 " wage as determined by KRS 342.740 but not more than seventy~ five

3 percent (75%) of the state averllge weekly wage, payable semimonthly

4 for a period not to exceed one hundred four (104) weeks. except as

5 providcd in suboaraeraoh 3. of this oaraeraoh.

6 2. Except as provided in suboaraeraoh 3. of this oaraeraoh. these .

7 benefits shall be paid only while the employee is enrolled and actively

8 and successfully participating as a full-time student taking ~

9 eQuivalent of twelve (12) or more creditft'.~'eftt~' f~Hf ~~~~ ef mefe

10 iftst:'~etieft~ hours per week in a bona fide training or education program

11 that i the

12 course ssion and which ro ram can,

13 be completed within the period benefits are pavable under this
14 subsection. The proera"t must be approved under administrative :' )

15 regulations to be promulgated by the commissioner. Tltese benefits sIt all

16 also be paid to an emplovee wlto is a part-time stude'tt takine ,tot less

17 tItan tI,e eQuivale,tt of si~ (6) nor more tItan eleven (] 1) credit Itours

18 per week. except tltat benefits sIt all be an antount eQual to tltirtv-three

19 a,td one-third percent (33-1/3%) of the emplovee's averaJ!e weeklv

20 waJ!e as determined bv KRS 342.740. but not more tha't tltirtv-seve't

21 a,td o,te-ltalf oerce,tt (37-1/2%) of tI,e state averaJ!e weeklv waJ!e.

22 pavable biweeklv for a period not to exceed two Itu,tdred eiJ!ltt (208)

23 ~

24 3. These be'tefits shall also be paid biweeklv wltile a,t emplovee is

25 activel and succes a General E lonta

26 in accordance witlt admi'tistrative re .

27 tI,e comntissioner. Tltese be,te aid ill tI,e antou,tt 0
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HBO34820, I 00-443 ENROLLED



02 RS HB 348/EN

1 si.~ and nvo-thirds '

2 Jva e not to exceed seven the state avera e

3 weekl r a maximum eriod not to exceed seventeen 17

4 weeks. These income bene Its shall be in addition to the maximum

5 amount 0 incentive bene ble under this h.

6 ~ The employer shall also pay, directly to the institution conducting the

7 training or education program, instruction, tuition, and material costs not

8 to exceed five thousand dollars ($5,OOO).f +he eeHeHt shall Het e~~,;:,.ie

9 f~f a ~eriee iH ';:hieh the em~le~'ee eeases te ~:::-'.iei~ate iH the ~fegF~~.

10 I.~ He e';eHt sheil the eeHeHt ee ~aie te the em~le~'ee ';:hile the em~le~lee

11 is ';:e:!~iHg iH the miHiHg iHeHs~' iH the se':efaHee aRe ~feeessiHg ef

12 eeal as eeHHee iH T:".!;J,8 3 4~.QQl t~~3~~a~.~

13 J:. The period oft eRe hHHefee :~Hf ~lQ4~~ weeks during which this benefit.

14 is payable shall begin no later than the thirtiethf eRe hHH6fee ei';'h.tieth~

15 day after the administrative law ;udJ!e's order awarding the benefit

16 becomes final exce t tlrat an em

17 0 to the three Irundred six tire'

18 thirtieth da the order becomes mal. Unless tire em 10 ee has

19 r ulcome bene Its those income bene able

20 under sub Irs 1. and 2. 0 in ,ro later

21 than thir conclusion 0 income bene Its aid

22 under sub id.

23 6. I e who is awarded retrain in incentive bene Its under tlris

24 or education

25 the commissio,rer the

26 train in or education to that

27 em 10 ee tire sum 0 Ive tlrousand dollars I
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1 com raIn tllat re uires a course 0 iess -)

2 tl,an twelve 12 nlontlls nor more than ei or ti,e

3 sunl 0 tell tl,ousal,d dollars a

4 ro ram tllat re uires a course 0 more tllan ei

5 months. This amount shall be in additioll to retraillin incentive

6 benefits awarded under this Dara1!raph~ and tuition expenses paid bv .

7 the elnploverflf ~~ effil3le;'ee eeffil3letes an ~yl3fe':ee l3fegfaffi ef tfainifig

8 in less ~~an ene ft\ln6ree ':;:;\If ~l Q4~ '::eeIEs and that effil3le;'ee has

9 aeeel3tee a eena flee e':'::f ef effil3le;'ffient ~~ a leeatien ffiefe than flftJ'

.10

It

12 ~~Iee~~ien the lessef efthe S\l-::: eft!-::ee the\lsane eellafs ~$~,QQQ~ "ef t~e

13

14 seetien~. )

15 7. An em 10 ee who is a ears or older on the date 0

16 last ex osure and who is awarded retrain in incelltive bene Its under

17 sub I 1. to 4. 0 ive in lieu 0"

18 retrain in incentive be sa and two-

19 tllirds IlOt to

20 exceed sevell rcent (75% 0 ti,e state avera e as

21 deterlnined b KRS 341.740 nlultl ti,e disabili

22 twen or a eriod not to exceed our Ilulldred

23 twen or until ti,e em 10 ee reaches sa

24 whicllever occurs lrst KRS342.730 4 Ilotwithstandin .

25 8. A clainl or retrain in incentive bene Its rovided ullder this section

26 Ina s shall not be wllile all em 10 ee is )

27 em 10 ed in tile severallce or coal as de 111ed in KRS
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1 342.0011(23).

2 9. If an elnDlover aDDeals an award of retraininl? incentive benefits. UDOII

3 all emDlovee's motion. all admillistrative law iudl?e mav l?rant

4 retraillill incentive belle eal as interlocuto

5 10. ee elects to de incentive bene Its

6 er tl,an tl,ree hundred six

7 davs. benefits otllemise Davable sllall be reduced week-for-week for

8 eacll week retraininl? benefits are further deferred.

9 (b) 1. If an emplovee has a radio1!raphic classification of catel?orv I/O. 1/1.

10 or 1/2 coal workers' Dneumoconiosis and respiratorv impairment

11 evidenced b s irometric test values 0 I or more

12 but less tl,an ei1!htv percent (80%) of the predicted normal values. or

13 cate1!orv 2/1. 2/2. or 2/3 coal workers' pneumoconiosis and

14 s irometric test values 0 or more 0 the

15 predicted Ilormal values. there shall be an irrebuttable DresumDtion

16 that the em 10 ee has a disabili

17 resultin1! from exposure' to coal dust. alld the emplovee shall be

18 awarded an income benefit which sllall be an amount eQual to sixtv-

19 six and two-thirds

20 wa e but not to exceed seven ti,e state avera e

21 weekl wa e as determinedb KRS 342.740 multi the disabili

22 ratill The award shall be r a

23 eriod not to exceed our hundred twen weeks.

24 2. An em 10 ee WIIO is awarded bene Its under tllis t

25 the time 0 the award or be elect to receive

26 retrain in incentive bene Its rovided under sub IS 1. to 6. 0

27 tllis subsection income bene ItS awarded
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1 under this paraeraph. provided that such option is available one (1) )

2 tune OlUV and is not revokable. and provided tliat in no event shall.

3 income benefits pavable under this paraeraph be stacked or added to

4 retrain in incentive income bene Its ble under

5 sub hs 1. to 6. 0 this subsection to extend

6 the period of disability. .

7 ~ If it is determined that an employee has a radiographic classification of

8 category ~ 1/12, or 1/2,E lJasee en the latest IbQ ~-:tematienal Glassitieatien

9 efP~aeiegF~phies~ and respiratory impairment resulting from exposure to coal

10 dust as evidenced by spirometric test values of less than fifty-five percent

11 (55%) of the predicted normal valuesE eentainee in the ehal3tef en the

12

13 ..

14 .A,"sseeiatien~, or category 2/1, 2/2, or 2/3 coal workers' pneumoconiosis and )

15 respiratory impairment evidenced by spirometric test values of fifty-five

16 percent (55%) or more but less than eighty percent (80%) of the predicted

17 normal values, or cateeorv 3/2 or 3/3 coal workers' pneumoconiosis and

18 s irometric test values 0 there shall be ~

19 irrebuttable presumption that the employee has ~Ean eeeHl3atienal~ disability

20 rating of fifty percent (50%) resulting from exposure to coal dust, and the

21 employee shall be awarded an income benefit which shall be an amount equal

22 to sixty-six and two-thirds percent (66-2/3%) of the employee's average

23 weekly wage but not to exceed seven -lve the state

24 everaee weeklv waee as determined bv KRS 342.740 multiplied by the

25 disability rating of fifty percent (50%)E lJHt net te e~teeee se':ent~. ti':e l3efeent

26 The )

27 award shall be payable for a period not to exceed four hundred twenty-five
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1 (425) weeksf', eHt ill fte e';eftt shall eefteHts ee paid Hfteef this sHeseetleft

2

3 afte pfeeessiftg ef eeal as eeHftee 1ft Y~8 34~.QQIIE~3)Ea)~'.

4 (!!lfteH If it is deternlined that an employee has a radiographic classification of

5 category 2/1, 2/2, or 2/3 coal workers' pneumoconiosis, based on the latest

6 ILO International Classification of Radiographics, and respiratory impairnlent

7 as evidenced by spirometric test values of less than fifty-five percent (55%) of

8 the predicted nornlal valuesE eefttalftee ill the ehaptef eft the fespifatef)'

9

10 or

11 category 3/2 or 3/3 pneumoconiosis and respiratory impairnlent evidenced by

12 spirometric test values of fifty-five percent (55%) or more but less than eighty

13 percent (80%) of the predicted nornlal values, there shall be an irrebuttable

14 presumption that the employee l!!!!..!!fis} seventy-five percent (75%)_d;sab;litv

15 r!!!f!!gE eis~1,::lee~ resulting from exposure to coal dust and the employee shall

16 be awarded income benefits which shall be equal t~ sixty-six and two-thirds

17 percent (66-2/3%) of the employee's average weekly wage but not to exceed

18 seven the state avera e as determined

19 bv KRS 342.740 multiplied by the disability rating 'of seventy-five percent

20

21

22 ..-;eel;:lj' ' age as eetefffil::ee e~' Y~8 34~.+4Q~. The award shall be payable for

23 a period not to exceed five hundred twenty (520) weeks. Income benefits

24 .awarded under this paragraph shall be payable to the employee during the \

25

26

27 pfeeeSSlftg ef eeal as eeHftee ill Y~8 3 4~.QQIIE~3)E~)~.
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1 ~H4)1 If it is. detennined that an employee has radiographic classification of 3/2 )

2 or 3/3 occupational pneumoconiosisf eased eft the latest IbG :!: tematieftal

3 Glassineatieft ef R:aeiegF~phs,~ and respiratory impainnent evidenced by

4 spirometric test values of less than fifty-five percent (55%) of the predicted

5 nonnal valuesf ee~taiftee ift t~e l~test eeitieft ef the "Geiees te the B':aleatieft

6 ef Pefffiafteftt ~-":l3aifffieftt" ef the .A~-..:eRe~... ~Aeeieal .A~sseeiatieft~, or .

7 com eumoconiosis cities cate or C progressive

8 massive fibrosislf, eased eft the latest IbG lfttematieftal Glassineatieft ef

9 R:aeiegF~phies~, there shall be an irrebuttable presumption that the employee

10 is totally disabled resulting from exposure to coal dust, and the employee shall

11 be awarded income benefits equal to sixty-six and two-thirds percent (66-

12 2/3%) of the employee's average weekly wage but not more than one hundr~d.

13 percent (100%) of the state average weekly wage and not less than twenty

14 percent (20%) of the average weekly wage of the state as det~nnined by KRS )

15 342.740. Income benefits awarded under this paragraph shall be payable to the

16 employee during such disabilityf, eet ift fte e':eftt shall eeftents ee l3aie efteef

17

18 ift the se':efaftee afte l3feeessiftg ef eeal as eenftee ift Tf'..?,8 ~ 4~.ggI1~~~~~a~~.

19 (2) The presence of respiratory impainnent resulting from exposure to coal dust shall

20 be established by using the largest forced vital capacity (FVC) value or the largest

21 forced expiratory volume in one second (FEV1) value detennined from the totality .

22 of all such spirometric testing perfonned in compliance with accepted medical
,

23 standards.

24 (3) When vaiid spirometric tests are not provided and a physician certifies to. th.e

25 administrative law judge that spirometric testing is not medical~y indicated because

26 of the pennanent physical condition of the employee, the administrative law judge )
27 shall make his decision on the basis of evidence admitted which establishes the .
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1 existence of a diagnosis of occupational pneumoconiosis and respiratory

2 impairment due to the occupational pneumoconiosis. The evidence submitted by the

3 employee shall include one (1) or more arterial blood gas studies performed in

4 accordance with accepted medical standards. Income benefits shall not be awarded

5 in the absence of. valid spirometric tests if the claimant's PO2 arterial blood gas

6 value is equal to or higher than one (1) standard deviation from the normal value

7 obtained by the formula (103.5 -0.42X), where X equals the claimant's age at the

8 time of the arterial blood gas study.

9 (4) Upon request. the commissioner shall refer an emplovee who has been awarded

10 retraininI! incentive benefits under subsection (1) (a) of this section to the

11 De Vocational Rehabilitation or evaluation and assessment 0 the

12 trainillI!. education. or other services necessarv to prepare the emplovee for a

13 trade ssion that will return the em 10 ee to remunerative

14 emplovment. or services necessarv and appropriate to /Jrepare and enable the

15 e",plovee to successfullv conlplete a bona fide traininI! or education proI!ram

16 approved bv the commissio"er. Tile commissioner shall contract witll ti,e

17 Depart",ent of Vocational Rellabilitation to provide vocational rel,abilitatio" or

18 education services comme"surate with the skill levels and abilities of ti,e

19 emolovee. Services provided under tllis subsection shall be funded bv the coal

20 workers' pneumoconiosis fund. KRS 342. 1242 notwithstandinI!.

21 5 The commissio"er shall te administrative re ulations su lcie"t to

22 e ectuate the rovisions relatin to retrain ill incentive bene Its rovided under

23 subsection 1 a 0 tllis section. T/le administrative re ulations s/lall:

24 e a "bona Ide train in or education ro ram" to ",ean a

25 oostsecondarv education or traininJ! oroJ!ram. includinJ! but not limited to

26 the postsecondarv oroJ!rams reJ!istered with the HiJ!her Education

27 Assistance Aut/lori and succe whicll will the
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1 erson com' the course and)

2 which ro rant can be com leted witl,iJ, ti,e eriod hen ble

3 ""der subsectio" tllis sectio".

4 b Establisll re uireme"ts or a roval a"d de

5 trailliJIJ! or education oro!!ra",:

6 c Provide that aid to ti,e traiJliJI or educatio" ti,e ,

7 em uired under subsectio" this section sllall be

8 applied o,uv to instruction. tuition. material costs. a"d anv fees necessarv

9 for the completion of the oro!!ram:

10 d Establisll re ation ill and com an

11 a roved a"d certl or education and

12 eliJ!ibilitv standards tJlat must be satisfied to receive sums to be paid bvtlle

13 e", ursuant to subsection tltis section. and

14 (e) Establish attendance. oerforma"ce and oroJ!ress standards. al,!! reoortiJI!! )

15 requirements in consultation with the Deoartment of Adult Education a"d

16 Litera as conditions tllat must be satis led to receive retraiJliJI iJlcentive

17 income benefits pursuant to subsectio" (1)(a)3. oftltis section.

18 ill In no event shall income benefits awarded under this section be stacked or added to

19 income benefits awarded under KRS 342.730 to extend the period of disability ~

20 in ',0 event shall iJlcome or retraiJlin!! incentive benefits be paid to the emolovee

21 wllile the emolovee is workin!! in tile ",iJ,in!! iJldustrv in tile severance or

22 orocessin!! of coal as defined in KRS 342.0011(23)(a).

23 V.// SECTION 4. A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO
fl..~5 *3 tfp(. '7 q 2- .

24 READ AS FOLLOWS:

25 1 The claim 0 an miner last ex osed to the occu ational hazards 0 coal workers'

26 iosis between December 12 and the e ective date 0 tltis Act
).

27 shall no"etl,eless be rovisions 0 Section 3 0 tltis Act a"d
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1 n otwith stan din KRS 342.125 all claims s which were

2 sure to coal dust occurrin between

3 December 12 ctive date 0 Act shall be considered

.4 ursuant to the rovisions 0 this Act and admi,ustrative re Illations

5 tI,e commissioner al,d closed claims t claims dismissed or

6 reasons other than ailure to meet medical eft ned

7 bv the claimant. Income or retrainin1! incentive benefits shall be awarded thereol'

8 as if the entitlement standards established bv the amendments to Section 3 of this

9 Act were effective at the time of last exoosure. Anv benefits oreviouslv 1!ranted bv

10 aI' award or settlement shall be credited a1!ainst anv subseouent award or

11 settlement and no interest shall be oavable on additional benefits. A orevious

12 grant ofretrailun1! incentive benefits shall be credited onlv to the extent that the

13 bene Its were actuall aid. All income or retrain in incentive bene Its reater

14 than those which Jvould /,ave been awarded were not tI,ese new orov;sions

15 aoolicable shall be oaid without interest from the Kentuckv coal workers'

16 oneulnoconiosis fund. the orovisions ofKRS 342.1242 nohvitl,standing.

17 (2) The ori1!inal claim of anv miner last exoosed to the occuoatiollal /,azards of coal

18 workers' oneumoconiosis orior to December 12. 1996. whic/l was subject to a

19 universi evaluation ursuant to Section 1 0 this Act and was dismissed u on a

20 that the miner did not rove the resence 0 coal workers'

21 oneumoconiosis radio1!raohicallv mav be reooened bv the claimant

22 n otwith stall din rovisions 0 KRS 342.125 ursuant to administrative

23 re ulations ado the commissioner. Income bene be awarded

24 thereon ursuant to entitlement stalldards

25 exce t the income or retrain in aid without interest rom the

26 Kentuck coal workers' neumocoiliosis rovisiollS 0 KRS 342.1242

27 notwithstandin1!.
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1 3 Notwith stan din rovisions 0 subsectioll 4 Section 2 0 )

2 coal workers' Ileumoconiosis claim 0 miller last ex osed between

3 Decenlber 12 alld ti,e e ed with ti,e

4 commissioller on or be ore December 1 or witllin the time rame

5 rescribed b subsection Section 2 0 whichever is Ion ere All .

6 ulcome or retraulUI ulcelltive belle Its reater than those which would have been ,

7 awarded were IIOt these new provisions applicable shall be paid bv the Kentuckv

8 coal workers' Ileumoconiosis und witllout ulterest rovisions 0 KRS

9 342.1242 notwitllstalldul1!.

10 4 Admulistrative re .tile commissioner ursuallt to

11 subsectiollS this section sllall rovide tllat chest X-ra

12 takell at ulliversih' medical schools pursuant to Section 1 of this Act shall be

13 obtained bv tile conlmissioller alld forwarded to three (3) randomlv selected "B"

14 readers or determulation 0 consensus ursuant to subsection )

15 Section 2 of this Act. The claim shall be assi1!ned to an administrative law iud1!e

16 for determulation of wlletller the claim sllould be reopened and the award of

17 additional benefits. if anv.

18 KJ?5 >~T;Pl!4. A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO

19 READ AS FOLLOWS:

20 (1) The commissioner sllall maintain a list of dulv tlualified "B" reader phvsicians

21 WIIO are licellsed Ul tile Com moIl wealtll. Tile list sllall include "B" reader .

22 pllvsicians at tile universitv medical SCllools and other "B" reader phvsicians

23 certified bv the National Institute of Occupational Safetv and Health (NIOSH)

24 who have a1!reed to interpret cllest X-ravs pursuant to Section 2 of this Act for a

25 fee to be rlX~d bv the commissioner and paid bv the Kentuckv coal workers'

26 neumoconiosis rovisions 0 KRS 342.1242 notwithstandin .)

27 (2) PI,vsicialls from tile "B" reader list sllall be utilized as necessarv to obtain
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1 consensus classi ms in coal workers' neumoconiosis claims.

2 The consensus classi ,cation shall be resumed to be the correct class,

3 the em 10 ee's condition unless overcome b clear and convincin n

4 administrative law correctness 0 the

5 co!!sensus readinl! has been overconle. the reasons shall he speciallv stated in the

, 6 administrative law iudl!e's order.

7 3 "'B' reader" means a h sician who has demonstrated in evaluatin

8 chest roent and in the use 0 the ILO

9 class, chest roent neunloconiosis and

10 other diseases b examination

11 J!iven on behalf of the National Institute of Occupational Safetv and Health

12 (NIOSH) or bv the Appalachian Laboratorv for Occupational Safetv and Health

13 (ALOSH). or successors.

14 (4) The universitv medical schools in consultation with the commissione~ shall

15 iointlv develop a procedure to annuallv report the performance of ph vsician s on

16 the "B" reader list who have participated in the consensus I1rocedure established

17 in Section 2 of this Act. The phvsicians shall be evaluated with respect to the

18 timeliness and colnpleteness of their reports. as well as the freQuencv at which th~

19 h sician's classi om the consensus readin .The

20 commissioner shall remove a rom the "B" reader list i sician

21 consistentl renders incom lete or untimel h sician's

22 inter relations 0 s are not in con with the consensus readin

23 percent (50%) of the time. The report required under this subsection shall be

24 provided to the Interim Joint Committee on Labor and Industrv bellinninJ! in

25 Julv 1. 2003 and bv Julv 1 of each vear thereafter.

26 SECTION 6. A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO
tt" R.> :5 t/~. 7t::;(p

27 READ AS FOLLOWS:
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1 1 Not.vithstandin 0 the KRS to the contra 'er )

2 en a ed ill ti,e severallce or led ill KRS 342.0011 at its

3 ce alld SUCII otller locations wllere em 10 ees customaril r

4 el matters shall. cons. ost a notice advisin

5 em the education and trainin ortunities available under this

6 chalJter. Tile notice shall include: .,

7 Ilone numbers or the:

8 1. DelJartnlent of Workers' Claims:

9 2. Kelltuckv Communitv and Technical Colle2e Svstem: a1td

10 3. Kentuckv Hi1!her Education Assistance Autlloritv,.

11 hone numbers or ti,e local board 0 education and -centers or adult

12 education alld literacv: and

13 roved education and trainin ro rams available to em 10 ees

14 en a ed ill ti,e severance or coal. )

15

16 of the emlJlover. The notice shall also be 1J0sted on the Web sites maintaitled bv

17 ti,e DelJartment of Workers' Claims and the Kentuckv Communitv and Tecllllical

18 Colle.1!e Svstem.

.

.

)
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